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Introduction. The military aggression of the Russian Federation against Ukraine harmed everyone, in-
cluding Ukrainian business, most of which actually stopped due to the inability to function. This is connect-
ed, first of all, with the fact that the repayment terms of all types of contractual obligations are approaching,
and there is no possibility to fulfill them physically. So, today, every entrepreneur is concerned about how
to act and protect themselves from liability for failure to fulfill current and long-term obligations in such
conditions.

The armed conflict that began on February 24, 2022 in Ukraine was officially recognized as force majeure
circumstances — extraordinary, unavoidable and objective circumstances for subjects of economic activity or
natural persons under contracts that make it objectively impossible to fulfill obligations operations that were
taken on by enterprises earlier [1]. The list of circumstances under which force majeure occurs, according to
national legislation, is not exhaustive, but within the scope of this article, we will consider force majeure that
arises due to armed aggression, martial law, military actions, and the impact of these circumstances on the
fulfillment of one’s obligations Yazan by business entities.

Analysis of recent research and publications. Such scientists as [.A. Berzhanir, A.L. Berzhani, T.A.I. Yash-
chuk [9], S. Prodayevich [7], Slobodyaniuk [3], Krasko [8], A.M. Savchenko, I.R. Korotaeva [10] and others.
However, most scientists studied force majeure circumstances mainly from the point of view of the emergence
of the very concept of "force majeure”, its comparison with the concept of "irresistible force", interpretation
of the signs of force majeure circumstances. However, the issue of determining and objectively assessing the
ability of business entities to repay their obligations under wartime force majeure circumstances, which is ex-
tremely relevant today, remains insufficiently studied.

Objectives of the article. The purpose of the article is to clarify the issue related to force majeure in time
of war and to provide recommendations on the possibility of exemption from liability for failure to fulfill
obligations.

The main material of the study. The study of the essence of the business entity's obligations revealed that
they are extremely important elements of the company's resources. Liabilities arise due to the existing debts of
the business entity or when transferring certain assets or providing services to another enterprise in the future
and are reflected in the balance sheet according to the repayment amount. It is equally important to consider
the classification of liabilities at the legislative level and on the basis of accounting (Figure 1), which makes it
possible to understand the essence of liabilities more accurately, and for accountants and managers of a busi-
ness entity allows them to obtain comprehensive information about the company's debt.
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Every enterprise tries to repay all its obligations on time, which indicates its stable financial position.
However, very often there are certain unforeseen circumstances, independent of the company, which make it
impossible to repay all the company's obligations on time. One of these phenomena is force majeure.

Obligation

y

Long-term Unforeseen

Current Deferred income

Figure 1. Classification of the company's liabilities according to P(S) BO 11 "Liabilities"

Force majeure is perhaps the most well-known contractual crisis response tool. However, not everyone cor-
rectly understands what this concept is. Currently, there is a problem of unambiguous definition of the concept
of "force majeure" in civil legislation, as it is often equated with the concept of "force majeure"” or "unforeseen
circumstances". This makes it important to study and define these concepts.

The analysis of regulatory legislation made it possible to assert that there is no legislative definition of the
term force majeure, as well as an exhaustive and mandatory list of them. However, analyzing the provisions
of Art. 141 of the Law of Ukraine "On Chambers of Commerce and Industry in Ukraine" [1], the following
circumstances can be called force majeure, as shown in Figure 2.

The events that are taking place in Ukraine today provide an opportunity not only to consider in detail the
concepts of "force majeure" and "force majeure", but also the circumstances due to which they arise. After all,
war, armed conflict, and martial law in the twenty-first century are not new concepts, but they are objectively
new forms of circumstances that make it impossible to fulfill one's obligations.

’7 FORCE MAJEURE CIRCUMSTANCES

Extraordinary they cannot be observed in a normal, i.e. everyday situation, no one
plans them in everyday economic practice (for example, military
operations, a tornado, a terrorist attack)

Unpredictable it is very difficult to predict their occurrence (for example, a tornado,
the beginning of hostilities or the number of employees who may get
sick in the near future)

Inevitable a business entity, a natural person cannot influence this kind of event
1 in any way (for example, prevent the illness of its employees during
an epidemic, cannot influence weather conditions)
Objective they create an obstacle that makes it impossible to fulfill a certain
obligation under a contract (contract, agreement) for a certain time or

at all. This is an obstacle that cannot be circumvented or requires a
longer time than the time specified in the contract.

Figure 2. The main types of force majeure circumstances

According to I.S. Prodayevich, the definitions of force majeure and force majeure coincide in their main
characteristics, since "force majeure" is a direct borrowing from the French language, which means irresistible
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force, a term borrowed from international business practice. She believes that these concepts are the same in
terms of their semantic load, but it would be better to use the term "irresistible force" for internal relations in
the country, while the term "force majeure" is used only in international relations [7].

L.Yu. Krasko, distinguishing between the concepts of force majeure and force majeure, noted that, similar to force
majeure, force majeure is a circumstance external to the activities of the parties bound by the contract, which does
not depend on their will and desire. But force majeure circumstances are subjective, because they are related to the
will of a person, a group of people and arise as a result of their manifestation of will [8]. Ukrainian law equates force
majeure with war, enemy actions, general mobilization, military operations, and armed conflict, among other things.

In the author's view, force majeure, or circumstances of irresistible force, are extraordinary and unavoidable
events, circumstances independent of the will of the business entity, the occurrence of which led to the objec-
tive impossibility of fulfilling obligations.

To date, the presence of martial law and military actions on the territory of Ukraine no longer requires
proof. However, economic entities face the task of proving to the counterparty the real existence of force ma-
jeure circumstances, due to which they are deprived of the opportunity to fulfill the obligations assumed, that
is, to substantiate that it was precisely because of armed aggression or because of military actions that they did
not have any opportunity fulfill and fulfill contractual obligations. Here it is important to remember that the
key feature of force majeure is the causal relationship between the force majeure circumstances and the im-
possibility of fulfilling a specific obligation. In other words, the war with the Russian Federation alone cannot
automatically mean that anyone in Ukraine is exempt from fulfilling any obligations, regardless of whether
there is a real possibility of fulfilling them or not.

War, as a force majeure circumstance, exempts from responsibility only if, as a result of the circumstanc-
es connected with it, the enterprise /individual cannot fulfill certain obligations. For example, force majeure
may be applicable if, due to damage to warehouses, it became impossible to supply products stored in them,
or if hostilities take place in the region, as a result of which transportation from the warehouse is impossible.
Accordingly, counterparties whose activities were not affected by the war (for example, foreign partners)
cannot refer to the war as a force majeure, which prevents them from supplying goods or making payments
to a Ukrainian company whose business is affected by the war. The commercial risks of these counterparties
associated with interaction with such an enterprise are not force majeure.

It is also important to consider that the definition of force majeure does not imply exemption from the ob-
ligation as such, but only exemption from responsibility for its non-fulfillment. The obligation itself will still
have to be fulfilled after the force majeure has ceased (unless it is terminated on other grounds, for example,
due to impossibility of fulfillment).

Another important aspect is the characteristic of the obligation, the failure of which can be attributed to
force majeure. The deadline for the fulfillment of such an obligation must either already come or will come in
the near future. In other words, the concept of force majeure does not apply to the future and not to the contract
as a whole, but only to specific obligations that have already been violated or will be violated in the near future
(the term of which has come due/is about to come due, but cannot be fulfilled within the specified period).

As you know, the basis for the emergence of almost all obligations of the enterprise is a contract: when re-
ceiving a loan — a credit agreement, loans — a loan agreement, financial assistance — an agreement on providing
refundable or non-refundable financial assistance, when renting — a financial lease (leasing) agreement. Credit
relationships are governed by written commitment agreements that define the parties' mutual obligations and
liabilities and cannot be unilaterally amended without the consent of the other party.

Currently, the legislator has clearly outlined the consequences of the existence of martial law for the field of
loan relations, providing a number of benefits for potential debtors who cannot fulfill the terms of the contracts.
In particular, after the adoption of Law Ne 2120-IX dated 15.03.2022, a number of amendments were made to the
Civil Code of Ukraine [2], the Laws of Ukraine "On Mortgage" and "On Consumer Lending", which provide for
the release of borrowers from liability for breach of loan obligations during the period of martial law and within
thirty days after its termination. In particular, the law stipulates that interest, fines and other payments related to
non-fulfillment of the contract are not accrued during this period; it is prohibited to evict individuals from mort-
gage objects; it is prohibited to put the mortgaged property up for auction and acquire ownership rights to it by the
mortgagee, and to increase the interest rate on consumer loans. Another important innovation is the suspension of
a number of terms for the period of martial law, including the limitation period and special terms for termination
of the surety obligation, which are extended for the duration of martial law [5].
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The question arises how, in this case, to consider obligations for the fulfillment of which the legislator did
not provide any preferential conditions? This is where, in our opinion, the force majeure rules can be applied.

It should be emphasized once again that the occurrence of force majeure is not a reason to change the terms
of the contract and release from the obligation. This means that even if during the war the business entity cannot
fulfill its obligations under the contract, this is not a reason to change the terms of the contract, but can only be
an exemption from paying fines. The possibility of terminating the contract in connection with the occurrence of
force majeure circumstances is possible only if the parties have previously agreed on this (such circumstances
were foreseen in the contract or additional agreement). This means that referring to force majeure as a reason
for exemption from liability, the interested party must prove how exactly the force majeure manifested itself in a
specific obligation. In practice, the question constantly arises as to how to confirm the existence of force majeure.

In this regard, the legislation states that, in principle, the presence of force majeure circumstances can be con-
firmed by any evidence, which, in the opinion of the court, will be sufficient to establish the relevant circumstance.

In addition, to resolve this issue, on February 28, 2022, the Chamber of Commerce and Industry issued
document Ne 2024/02.0-7.1, which was addressed to all those concerned, and to whom it confirmed the exist-
ence of a force majeure circumstance of military aggression by the Russian Federation against Ukraine and the
introduction of martial law in Ukraine [4].

The Chamber of Commerce and Industry of Ukraine also published on its website an explanation that dur-
ing the period of martial law, in case of breach of obligations, the letter mentioned above can be printed from
the website of the Chamber of Commerce and Industry of Ukraine and attached to the notification of force
majeure circumstances that made it impossible to fulfill the contractual obligations in the established term, for
the ability to reasonably postpone the deadlines for the fulfillment of obligations and resolve disputed issues
by peaceful means. It is also indicated that, if necessary, the party that violated its obligations during the period
of force majeure has the right to apply to the Chamber of Commerce of Ukraine and the regional Chamber
of Commerce authorized by it to obtain the appropriate Certificate of force majeure, following the procedure
established by the Chamber of Commerce Regulations of Ukraine dated 18.12.2014, for each obligation sep-
arately. As we can see, the Chamber of Commerce and Industry of Ukraine remind us that force majeure still
exists in connection with a specific obligation, and therefore, ideally, a specific cause-and-effect relationship
should be investigated. Such a certificate is issued upon proof of the following key facts:

— the time has come to fulfill the obligation under the contract;

— force majeure circumstances led to the impossibility of such performance within the term specified in the contract.

However, there are no grounds to claim that Russia's attack is a force majeure for every contract throughout
Ukraine, since active military operations are not taking place in the entire territory of Ukraine, and the state of
war does not provide for a significant restriction of the rights and freedoms of citizens throughout the territory
of Ukraine [5]. That is why we will consider the main possible instruments of influence on contractual relations
for business entities (Table 1).

Table 1
Possible instruments of influence on contractual relations

Instruments
of influence on
contractual relations

Regulatory and

legislative justification The essence of the tools

Gives grounds for making changes or terminating the contract, including
in court. According to the Code, a change in circumstances is material

if they have changed to such an extent that, if the parties could have
foreseen the occurrence of such events, they would not have entered into
the contract or would have entered into it on different terms

A contract that has become impossible to perform after its
conclusion can be terminated in a court of law. At the same time,

the impossibility of its fulfillment may be due to both factual and
legal circumstances (for example, the imposition of sanctions on the

A significant change | Art. 652 of the Civil
in circumstances Code of Ukraine

Termination of the
contract due to the Art. 607 of the Civil
impossibility of its Code of Ukraine

performance counterparty or the prohibition of certain legal actions).

C special legal For example, the lessee may not pay the rent in case of impossibility
instruments that are | Art. 762 of the Civil of using the leased object or demand its reduction if, due to

specific to the relevant | Code of Ukraine circumstances for which he is not responsible, the possibility of using
type of contract the leased object has significantly decreased.
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Therefore, the existing military situation requires not only actual changes in lifestyle and adaptation of
business, but also appropriate legal actions. In the process of research, it is possible to provide recommen-
dations to business entities to analyze their current contracts, determine their future fate, apply the necessary
legal norms and necessarily discuss all these issues with the counterparty. In our opinion, the first thing to do
is to audit all existing contracts for the company's obligations. All concluded contracts should be divided into
several categories, for example:

— the further implementation of which is possible (even if it will cost more or the implementation will be
complicated);

— performance is temporarily impossible (for example, the city to which the goods must be delivered is
temporarily occupied);

— fulfillment is impossible in full (the subject matter of the contract was destroyed, the counterparty was
sanctioned, etc.).

After categorizing the contracts, it is necessary to determine the legal fate of each of them and apply one
of the tools defined above, which will allow the business to suspend the fulfillment of its obligations, change
agreements with counterparties or terminate individual contracts.

Thus, every business entity should be clearly aware that force majeure does not allow avoiding the fulfill-
ment of obligations; including financial ones (for example, rent payments). On the other hand, force majeure
circumstances allow for the postponement of obligations or exemption from liability of a business entity for
their failure to fulfill them during the period of such circumstances (fines, damages).

The application of force majeure is regulated at the legislative and contractual level, therefore, in the au-
thor's view, it is very important to also check the provisions of existing contracts regarding the order of its
application determined by the parties. For example, legal regulations do not provide grounds for terminating
the contract due to force majeure, even if such circumstances last for years. At the same time, in a particular
agreement, the parties, for example, may stipulate all the conditions for unilateral termination of the agreement
if the duration of force majeure exceeds a certain period.

Force majeure in wartime conditions is closely related to the damage that its war has caused to the per-
sons who invoke such force majeure. Therefore, I would like to separately draw attention to the fact that on
March 20, 2022, the Cabinet of Ministers of Ukraine adopted Resolution Ne 326 "On the approval of the Pro-
cedure for determining damage and losses caused to Ukraine as a result of the armed aggression of the Russian
Federation." In this Resolution, the Government states that the determination of damage and losses to enter-
prises is carried out in accordance with the methodology approved by a joint order of the Ministry of Economy
and the State Property Fund, in agreement with the Ministry of Reintegration [6]. The main indicators that are
assessed, according to this Resolution, are: human, economic, military losses; losses associated with ensuring
public safety and order, combating crime, loss of housing stock and facilities; objects of public buildings and
housing and communal services; damage caused to land and water resources, atmospheric air, forest resources,
etc. According to the said procedure, this Methodology may be used by enterprises in determining losses re-
sulting from the destruction and damage to their property, as well as lost profits from the inability or obstacles
to conduct business activities due to the armed aggression of the Russian Federation.

Conclusions. As a conclusion, we note that the circle of contractual obligations, in respect of which the martial
law stipulated certain benefits in case of their non-fulfillment, is quite narrow (applies mainly to loan relations),
and in the case of impossibility of fulfilling obligations under other contracts, it is advisable to use the concept
of force major. Thus, despite the fact that the mechanism for determining damage and losses will be established
only in the future, it is worth emphasizing that it is already extremely important to record all available facts of
destruction and damage to property as a result of hostilities, using all available means in order to be able to prove
the existence of force majeure and to temporarily release from liability for breach of obligations.
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The article is devoted to the analysis of the concepts of "force majeure" and "force majeure" as circumstances
of exemption from responsibility for non-fulfillment or improper fulfillment by the counterparty of its obligation
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authorized to confirm the existence of force majeure and issue the corresponding certificate. The position is argued
that when issuing a certificate of force majeure, it is necessary to take into account how exactly this or that circum-
stance affects the proper fulfillment of the terms of the contract and whether there is a cause-and-effect relationship
between the event and the inability of one of the parties to properly fulfill their obligations, since the mere presence
of such events is not enough. The main types of force majeure circumstances and possible instruments of influence
on contractual relations are considered, and a brief description of them is given. The issue of the possibility of ex-
emption from liability for non-fulfillment of obligations has been investigated. Considerable attention is paid to the
question of how to prove to the counterparty the real presence of force majeure circumstances, due to which they are
deprived of the opportunity to fulfill the obligations assumed, that is, to substantiate that it was precisely because of
armed aggression or because of military actions that they did not have any opportunity to fulfill and fulfill contractual
obligations. It was concluded that every business entity should be clearly aware that force majeure does not allow
avoiding the fulfillment of obligations, including financial ones. However, circumstances of force majeure allow the
postponement of obligations or release from responsibility of the economic entity for their non-fulfillment during
the existence of such circumstances (fines, damages). In terms of contractual relations, business entities were recom-
mended to analyze their current contracts in detail, determine their future fate, apply the necessary legal norms and
necessarily discuss all these issues with the counterparty.
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®ypmanuyk Oxcana CepriiBHa, KaHIWAAT SKOHOMIYHHX HayK, JOLEHT Kadeapu ¢iHaHCiB, OaHKIBCHKO-
ro OizHecy Ta omonarkyBaHHus, Hauionansnii yniBepcurer «llonrascbka momitextika imeni FOpis Konppariokay.
Jlicna Anna IropiBua, ctynentka, Hanionansnuii ynisepcuret «IlonraBepka nonirexnika imeni FOpis Konapatioka.
®opc-Mazkop sIK MigcTaBa 3BIJIbHEHHS Bi/l BIINMOBIAAIBHOCTI 32 MOPyIIeHHs 3000B'I3aHb MiIMPHEMCTBA.

CrarTs npucBSYCHA aHai3y HOHATH «(HOPC-MaXop» Ta «HemnepeOopHa CHiay K 00CTaBUH 3BUIbHEHHS BiJ Bijl-
MOBIJaJIbHOCT] 38 HEBUKOHAHHS UM HEHAJIE)KHOTO BUKOHAHHS KOHTPAreHTOM CBOTO 3000B’SI3aHHS 3a JOTOBOPOM.
Lle € HEOOXiTHUM [Tl BU3HAYEHHS MOYITMBOCTI 1 HEOOXITHOCTI pO3MENKYBAaHHS TAKHUX MOHSTH Ta iX HAYKOBOTO JI0-
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CITI/DKCHHST B MallOyTHBOMY. Y CTaTTi BU3HAUCHO, SIKi 00CTaBMHH MOXYTh BU3HABATHCS SIK (POPC-MAKOPHI, 8 TAKOK
PO3IISTHYTO Ta JOCIIKEHO MOBHOBaXKEHHS TOPrOBO-IIPOMHUCIIOBOT MajaTh YKpaiHu sk cy0’€KTa, yIOBHOBAKEHOTO
MITBEPIUKYBATH HASBHICTH (hOPC-MaKOPy, BUIABATH BIIMOBIAHUN cepTH(IKAaT. APryMEHTOBAHO MO3HIIIO, IO MiJ|
yac Buaui ceprudikary npo Gopc-MaxopHi 00CTaBUHU MOTPIOHO BPAaXOBYBaTH, SIK caMe Ta UM iHIIA 00CTaBHHA
BIUIMBA€E HA HaJIeXKHE BUKOHAHHS YMOB JIOTOBOPY Ta UM iCHY€ MPUYMHHO-HACIIIKOBHH 3B'I30K MiX TIOJII€I0 Ta yHE-
MOXKJIMBIICHHSIM OJIHI€ET 13 CTOPiH HAJIC)KHOTO BUKOHAHHS CBOiX 00OB'SI3KIB, OCKIJIBKM CaMOT HAsIBHOCTI TaKUX TOJIH
€ HeJ0CTaTHBO. PO3MISIHYTO OCHOBHI BHAM (OpC-MaKOPHUX OOCTABUH Ta MOXKIIHMBI IHCTPYMEHTH BIUTMBY Ha JIO-
TOBIpHI BIJHOCHHU, HaJ]aHO IM KOPOTKY XapakTepUCTHKY. J[OCIi/DKEHO MUTaHHS MOXKIIMBOCTI 3BUTBHEHHS BiJjl Bijl-
MOBIJIAJIBHOCT] 32 HEBHKOHAHHS 3000B's3aHb. 3HAUHY yBary MpUIUICHO MUTAHHIO SK caMe JIOBECTH KOHTPAareHTy
peanbHy HasBHICTH 00CTaBHH (hOPC-Ma)kopy, 4epe3 siKi BOHH 1030aBlIeHI MOXKIIMBOCTI BUKOHYBAaTH B3STi Ha cebe
3000B’s13aHHs1, TOOTO OOTPYHTYBATH, 110 came depe3 30poiiHy arpeciro abo yepe3 BOEHHI Jii B HUX He 0y0 Oyab-sKol
MOJKITMBOCTI BUKOHATH Ta BUKOHYBATH JJOTOBIpHI 3000B’s13aHHS. 3p0o0JICHO BUCHOBOK, 1[0 KOXEH Cy0'€KT rocnosa-
PIOBaHHS MOBHHEH YiTKO YCBITOMITIOBATH, IO ()OPC-MaKOp HE JO3BOJISIE YHUKHYTH BUKOHAHHS 3000B'13aHb, B TOMY
yucii hiHaHCOBHX. AJie, 00CTaBUHU HETepeOOPHOT CHITH J03BOJISFOTh BiITSPMIHYBATH 3000B's13aHHS 200 3BUILHUTH
BiJl BIIMOBIJATbHOCTI cy6'eKTa TOCIOJIAPIOBAHHS 32 X HeBUKOHAHHS B MEPi0j1 iCHyBaHHsI TaKMX oOcTaBuH (ITpadHi
CcaHKIIil, 30uTKH). Y po3p131 JIOTOBIPHUX BiJTHOCHH OYJIO PEKOMEHJIOBAHO Cy0’€KTaM TOCIOJApIOBAHHS JICTAIBLHO
aHaJTi3yBaTH CBOI YMHHI JIOTOBOPH, BU3HAYATH TXHIO MOJAIIBIIY J0]T10, 3aCTOCYBATH HeoOXi/IHI HOPMH 3aKOHO/IaBCTBA
Ta 000B'SI3KOBO OOTOBOPUTH BCI I1i TUTAHHS 3 KOHTPAreHTOM.

KurouoBi ciioBa: mianpueMcTBo, Gpopc-MaxopHi 00CTaBUHH, HOPMATHBHO-TIPABOBE 3a0€3ICUCHHS, IHCTPYMEHTH,
CaHKIIi1, BOCHHI ii.
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